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EDITORIAL NOTES. 


WE SPOKE last month of the importance of limiting the expenditures 
of the Executive by means of an annual appropriation bill. The Senate 
Committee made a strong recommendation to the same effect and en- 
forced their argument by reference to practice in other parliamentary 
governments. It was shown that the practice had always existed in the 
government of the United States under a constitution substantially simi- 


lar on this point to that of New Jersey. (U.S. Cons’t, Art. I, § 9; N, 


J. Cons’t, Art. IV., § 6, | 2.) The suggestion of the committee was 
followed up by the draft of a bill making appropriations for the ex- 
penses of all departments of the state government for the current year, 
and the legislature adopted the suggestion and passed the bill. This 
precedent is likely to be followed and the consequences of it will be far 
reaching and of great importance. It will compel the legislature to ob- 
tain an intimate knowledge of the operations of the state government and 
of the expenditure required to carry on each department of it. The peor 
ple, through their representatives, will become acquainted with the cost 
of each department, and no expenditure can be made in any year with- 
out deliberate decision that it ought tobe made. The plan will tend to 
economy in the administration and will prevent the recurrence of such 
reckless extravagance as has been committed by the state officers in the 
‘ rebuilding of the state house, 





Tue Governor alone has the power to grant a pardon and the real 
function of the other members of the coart is to restrain him from grant- 
ing pardons unadvisedly. The present Governor seems to have used his 
power of appointing members of the court for the purpose of securing 
men who would sustain him in granting pardons, which public opinion 
was sure to condemn. Two vacancies in the Court of Errors were filled 
hastily by two men who would not have been selected for the judicial 
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office alone and a meeting of the Court of Pardons was promptly called 
and the four prominent men convicted of keeping illegal race tracks for 
gambling purposes were pardoned as soon as their sentence had been 
affirmed by the Court of Errors, and in the face of a strong protest from 
the Chancellor and Judge Sims. The senate refused to confirm the ap- 
pointment of these two men and the Governor has had the assurance to 
appoint them again to fill the vacancy during the recess. They were 
sworn in as members of the Court of Errors at the June term. It is bet- 
ter that the Governor should have the absolute power to grant pardons 
than that he should use his power of appointment with a view to having 
a pardon granted by this court. He is responsible for the exercise of 
the power in either case, but it would be better both for him and for 
the state if the power were exercised directly and not by indirection. 





THE QUESTION has been much discussed whether the governor has 
power to fill a vacancy which only exists because the senate refused to 
confirm a nomination made by him. It has been earnestly contended 
that this is not a vacancy “ which happens during the recess of the legis- 
lature,” and that the consent of the senate is necessary to an appoint- 
ment to an office, if a vacancy exists before or during the session. The 
weight of judicial authority seems to be on that side of the question, but 
the opinions of the Attorneys General of the United States have sustained 
the President in making appointments after a rejection by the Senate, 
and the same practice, though it did not exist in the state in 1859, when 
the office’ of Chancellor remained vacant for a year (See 2 Beasley re- 
ports, ) has prevailed here for some fifteen years past and has now been 
sustained by the Supreme Court in Fritts v. Kuhl, 51 N. J. L. ( 22 Vr.) 
191. The opinion of Justice Van Syckel refers to the practice of the 
President of the United States, and cites the opinions of the Attorneys 
General, but does not refer to the decisions of the courts of other states. 
Some of these are collected in an article in2 N. J. Law Journal 136, and 
the subject is discussed in 5 N. J. L. J. 182; 11 N. J. L. J. 1122, 134. 
The appointment of Mr. Riker to the office of judge of the Circuit court 
presents the matter in a different phase. The office had been provided 
for by law before the session of the legislature but had never been filled. 
The Governor appointed Mr. Riker at the last session and the senate did 
not reject the nomination, but failed to act on it because no appropria- 
tion had been made for the salary. The Governor after the adjourn- 
ment appoints Mr. Riker to fill the vacancy. It is only fair to the Gov- 
ernor to add that his appointments, purely judicial, are excellent. The 
Supreme court is strengthened by the appointment of Mr. Gummere and 
Mr. Ludlow and if another Circuit judge is needed Mr. Rikers is b wneel 
fitted to fill it. 








jnat 
suc’ 
cre: 
our 
wol 
for 
cor 
tic 


col 
cir 





called 
<s for 
been 
from 


2 ap- 
ce to 
were 
bet- 
dons 
ving 
e of 
| for 


d to 
ded 
zis- 
nt- 
“he 
but 
ed 
ite, 





THE COURTS OF NEW JERSEY, | 


Ir SEEMS to us that the senate was prudent in not confirming the nom- 
ination of a third circuit judge before it was determined that another 
such judge was really needed, . The.expenses. of our courts have in- 
creased very greatly within a few. years past and we ought not to add to 
our judicial force if the work can be done by merely. readjusting the 
work of the existing judges... If the work of Hudson county is too much 
for one justice of the Supreme Court (and we have yet to hear that. he 
complains of it) it would not be impossible for two Supreme Court jus- 
tices to sit in that or any other county for such time as his service might 


' be required, just as one justice now. sits with a circuit judge in Essex 
county. This could be done without impairing the efficiency of the other - 


circuits. 





THE COURTS OF NEW JERSEY. 





[CONTINUED. | 
8. Circuit Court. 


Composition: Held in every county in the state by one or more of 
the justices of the Supreme court, or a judge appointed for that purpose, 
Art. VI, sec. V. par. 2, Const. of N. J.; Rev. 217, sec. 28; P. L. 1893, 
p. 158, or by the law judge of the Common Pleas (now judge of 
the County court) when so requested by the justice of the Supreme 

court who holds the Circuit for that district. P. L. 1891, p. 276. Ch, 
CLXII, P. L. 1895, sec. 6. 

Terms: Three stated terms are to be holden in each of the counties 
of the state at the times and places stated im sec. 62, Rev. 222. The 
justice may order a special term. Rev. 219, sec: 39. 

Jurisdiction: The jurisdiction of this court is two fold: 

(a) Original: It has concurrent jurisdiction with the Supreme court 
in all cases within the county, except those of a criminal nature, Art, 
VI, sec. V; par. 2, Const. of N. J. 

Every writ of dower and of admeasurement of dower (but see Rev. 
324, sec. 21) or of pasture shall issue out of and be made returnable to 
this court, or to the Supreme court. Rev. 322, sec. 9. 

Lelpaniss may be sued for in this court. Rev. 581, sec. 1. 

Has power to remove trustees in certain cases. Rev. 1225, sec. 4. 

The several Circuit courts of this state are given power to hear and 
determine cases in which an election is contested. Rev. 355, sec. 100. 

Any person residing in any county of this state may petition the Cir- 
cuit court of such county for an order authorizing the assumption of 
another name. Rev. 725, sec. 1. 

Newspapers published in this state may apply to the Circuit court of 
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the county in which they are published for authority to change their 
names. Rey. 739, sec. 1. 

On application of a township committee this court may appoint three 
commissioners to re-assess taxes. Rev. 1205, sec. 61-64. 

Any person not married, or husband with wife’s consent, or wife with 
husband’s consent, or wife and husband may petition the Orphans’ court, 
or this court, of the county wherein they reside to adopt any minor 
child or children, and also to change the name of the child. Rev. 3145, 
sec. 6 et seq. 

Mechanics’ lien claims when duly filed may be enforced in this court. 

~ Rev. 672, sec. 18, , 

(6) Appellate: Of course it is understood that this court does not 
possess the appellate and extraordinary jurisdiction with which the Su- 
preme court, as the successor of the King’s bench, was ‘originally vested, 
but by statute passed before the adoption of the constitution of 1844, that 
all judgments, orders and proceedings of justices of the peace and police 
justices, under any statute orordimance, and in the Court for the Trial 
of Small Causes and Common Pleas division of the County court 
on appeal from Sthall Cause court (Rev. 99, sec. 11) and District courts 
(Rey. 1315, see. 91) may be removed into this court by means of the 
writ of certiorari. This jurisdiction was given to the Circuit courts be- 
fore the adoption of of the constitution of 1844, and does not extend to 
the review of proceedings of taxing officers or of so-called city courts, 
See Dufford v. Decue, 31 N. J. L.; 2 Vr. 302 Flanagan v. Plainfield, 44 
N. J. L. (15 Vr.) 118, 

All appeals from condemnation proceedings are to be taken to this 
court. Rev. 1278, sec. 1. 

Landlord and tenant proceedings, if of sufficient importance, on order 
of a justice of the Supreme court, may be ordered filed with the clerk of 
any Circuit court of the proper county. Rev. 574; secs. 18, 19. 

An appeal lies to this court under the Meadow Act. Rev. 664, sees. 
101-109. 

Origin: Nisi prius sittings of the Supreme court were established by 
an act passed June 6, 1799, Rev. Laws 453, but the Circuit court pure 

and simple as it now exists, was not established until 1838, when the 
practice and proceedings of the Supreme court were extended to it, and 
the Cireuit placed on the footing of a Court of Record. See P. L. 1838, 
sec. 13; 18 N. J. L. J. 66 

Appeals: A writ of error lies to this court from the Court of Errors 
and Appeals or Supreme court. Art. VI, sec. 5, par. 3, Const of N. J. 

In statutory and some few other cases a certiorari lies to the Supreme 
court. 

Notes: If less than $100 is recovered, no costs are allowed the pre- 













an 
the 


th: 





hree 


vith 
urt, 
inor 
45, 


urt. 


not 
Su- 
ed, 
hat 
lice 
rial 
urt 
rts 
the 


e= 


"ts. 
44 


ler 


8. 


y 
re 
1e 
id 
3, 








THE COURTS OF NEW JERSEY. 197 


vailing party unless he obtains, in a suit.on contract, a certificate from 
the judge that the damages were reduced below $100 by recoupment or 
failure of consideration, and that he had reasonable grounds for bring- 
ing the action in this court ; and in a suit for tort, a certificate: that the 
action should have been brought in this court. Rey. 891, secs, 272, 
73, 74. 

In actions for assault, slander, libel, etc., $50 must be recovered or 
the plaintiff will receive no more costs than damages, Rev. 892, sec. 277, 

Under statute of 1892, this court may tranfer cases to the Common 
Pleas division of the County court of counties of the first and second 
class, for trial. P. L. 1892, p. 224; Ch. CLXII, P. L, 1895, sec. 6. 

An attempt was made to give an appeal from this court to the Su- 
preme court from any order made on argument on rule to show cause 
why a new trial should not be granted. P. L. 1890, p. 33, but this was 
declared unconstitutional in Falkner v. Dorland, 54 N. J. L. (25 Vr.) 
409, and Railroad Co. v, Tunison, 55 N, J, L. (26 Vr.) 561. In .1885 
a similar attempt was made to give an appeal fromthe Supreme 
court and Circuit courts to the Court of Errors and Appeals, but another 
act was passed in the same year repealing this so far. as the Supreme 
court was concerned; and the next year the Court of Errors and Ap- 
peals decided the remainder was unconstitutional, See P. L. 1885, pp. 
169 and 209; N. J. L. J. 1890, p. 127; Dodd vy. Lyon, 49 N, J. L. (20 
Vr.) 229. 

This court has power to certify any case to the Supreme court, for its 
opinion thereon. Rev. 887, sec. 247. See Destefano v. Calandriello, 
31 Atlantic Reporter 385. . 

This court, on the direction of the Chancellor in divorce cases, will 
try an issue before a jury, . Rey. 317, sec. 18. 

The Orphan’s court may certify questions involved in the filing of a 
caveat against the probate of any will, into this court for trial by jury, 
and if an application is made for a new trial the judge may certify it to 
the Supreme court for an advisory opinion. Rev, 756, sec. 19, 

Exceptions to assignments for the benefit of creditors may be sent to 
this court for trial by jury. Rev, 38, sec,.17. 


9. Supreme Court of Judicature. 


Composition: Chief justice and eight associate justices, Rey. 219, 
sec. +4, but may be held by chief justice or one associate. Rev. 216, 
sec. 18. 

Terms: Three stated terms are to be,holden at Trenton on the third 
Tuesday of February and first Tuesdays of June and November, respec- 
tively. Special terms, not exceeding two in any one year, may be 
holden, 4s the court may from time to time appoint. Rey. 216, sec. 17. 








198 THE NEW JERSEY LAW JOURNAL. 


The time for holding the February term was changed from the fourth to 
the third Tuesday by virtue of power given in Supp. Rev. 185, sec. 31. 
Jurisdiction: The jurisdiction of this court is two fold : 
(a) Original: It has original cognizance of all actions and demands 
at common law, whether real, personal or mixed. In general it possesses 
all the common law jurisdiction of the several courts of King’s bench, 


Common Pleis and Exchequer in England, unless where specially re-_ 
strained by the constitution. See ordinances mentioned under “ Origin.” — 


It is fully possessed of the remedial writs which belong to Westminis- 
ter, such as mandamus, prohibition, scire facias, the several writs of 
habeas corpus, quo warranto, etc. 

Every writ of dower and of admeasurement of dower (but see Rev. 
324, sec. 21) or of pasture are to issue out of and be made returnable to 
this court, or to the Circuit court, of the proper county. Rev. 322, 
sec. 9. 

Legacies may be sued for in this court; and see also Rev. 582, sec. 9. 

Has power to remove trustees in certain cases. Rev. 1225, sec. 4. 
Aliens may be naturalized in this court. Rev. 8S. of U. S. (Ed. ’78) 378, 
sec. 2165; P. L. 1895, Ch. CCCXLVI. 

A writ of scire facias may be issued out of this court for the sale of 
mortgaged premises, when there are no other person or persons necessa- 
rily interested than the mortgagor or mortgagors and the mortgagee; 
and when the said lands are subject to one mortgage only. Rev. 703, 
sec. 4. 

Sheriff’s bonds can be sued on only in this court. Rev. 1100, sec. 12. 

Title to lands may be perfected when deeds have been lost or de- 
stroyed. Rev. 168, sec. 83. 

The court takes cognizance of matters of taxation on the writ of cer- 
tiorari. 

' Power is given, on petition, filed within one year, to declare laws and 
oint resolutions inoperative and void, on the grounds that they were 
not duly passed and approved Rev. 1129, secs. 56-61. 

(b) Appellate: Its power to review the proceedings of other courts 
comes from the same source from which it derives its original jurisdic- 
tion. A writ of error lies to the Circuit court and to the common law 
side of the Common Pleas division of the County court. All suits com- 
menced in the Circuit court or the Common Pleas division of the County 
court, where the debt or damage exceeds $200, may be removed to this 
court by writ of habeas corpus cum causa, before issue joined. Rev. 882, 
sec. 222. ' 

By means of the writ of certiorari it has the superintendence of all 
inferior courts, of all corporations in the exercise of their co-operate 
powers, and of all public commissioners in the execution of their special 
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authorities and public trusts. It causes. their proceedings to be certfied 
before it, in order, that, upon inspection, they may be stayed, affirmed 
or set aside as the case may require, 

This jurisdiction can not be diminished by the legislature. . Dufford, 
v. Decue, 31 N. J. L., (2. Vr, 1302). .. Flanagan v. Plainfield, 44. N. J. 
L,,,(15 Vr. 1118). The act giving jurisdiction to the Circuit court to 
review the proceedings of certain inferior courts by certiorari was passed 
before the adoption of the constitutien of 1844. 

The act constitutiug District courts provides for a writ of certio- 
rari to the Circuit courts, but the Supreme court has intimated that this 
is unconstitutional, Flanagan vy. Plainfield, 44 N. J. L, (15 Vr.) 118. 

The constitution prohibits the removal of the proceedings of. any 
Orphans’ court by means of the writ of certiorari, except in cases where 
the court has no jurisdiction. Art. VI, sec. 1V, par. 3, Const of N. J.; 
and State v. Berry, 28 Atlantic Reporter, 668. 

Origin: Lord Cornbury, the first Royal Governor, promulgated an or- 
dinance, in 1704, (Field’s Prov. Cts. Appdx. ‘C”) which, among other, 
things, provided for a Supreme court. In 1714, (Field’s Prov. Cts, 
Appdx. ‘“*D”), and at various times thereafter ordinances relative to this 
court were promulgated, until April 29, 1723, (Book “AAA” of Com- 
missions, 184) when an ordinance was given the people, which to. this 
day is the foundation of the several, courts therein. mentioned. As is 
noted under the head of *‘ Origin” in the Common Pleas division of the 
County court, other ordinances were passed after the one of April 29, 
1723, but the changes made were principally in reference to the times 
and places of meeting. Attention is called to the ordinance of August 
1, 1751, recorded in Book ‘‘AAA” of Commissions, No.1, p. 313, and 
printed in the present number of Toe Law Jourwau., The: paragraph 
defining the jurisdiction of the Supreme. court, is somewhat different 
from that contained in the ordinance of April 29, 1723, It reads: “ We 
do hereby fully empower the said Supreme court to have cognizance of, 
to hear, try and determine all pleas, civily criminal and. mixt, and all 
other actions and suits in law and equity as fully and amply, to: all in- 
tents and purposes whatsoever, as all or any of our. courts of King’s 
Bench, Common Pleas, or Exchequer, in that part of the Kingdom of 
Great Britain called England, have or of the right ought to have.” Just 
at about this time the people of New Jersey were very much set against 
the Court of Chancery, and only five years after this. ordinance was 
promulgated, Smith, writing of New York, said that.the. wheels of the 
court rusted on their axles, ani that its practice was condemned by all 
gentlemen of eminence in the profession. Was it the intention of the 
Governor and council, by this ordinance, to give the Supreme court the 
equity powers of the Court of Chancery ? 
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Appeals: An appeal by way of writ of error lies from this court to 
the Court of Errors and Appeals. 

Notes: To facilitate the business of the court, Branch courts are con- 
stituted, consisting of one or more members of the court, before whom 
causes are argued, etc. Rev. 216, sec. 19. 

These courts when separated are termed, respectively, the ‘‘ Main 
Court,” the “Branch Court,” and the “Sub-Branch Court.” The chief 
justice and three associates sit in the Main court, three associates sit in 
the Branch court, and two associates sit in the Sub-Branch court. 

The Main court hears all litigated causes on the call of the list, and 
such litigated business as may be ordered on the paper under Rule 75 
of the court. Cases heard here are arguments for new trials, demurrers 
and the like. 

The Branch court hears all common motions on call of the counsel- 
lor’s roll. On first call unlitigated motions are heard; on second call 
litigated motions, limited to half an hour, (Rule 73); and on the third call 
all remaining litigated business is heard, (Rule 77). Cases heard here 
are quo warranto cases, certiorari matters, and all sorts of summary re- 
view. 

The Sab-Branch sits to hear, without call, any causes that may be 
brought before it by agreement of counsel. 

The state is divided into nine judicial districts, to each of which one 
of the justices is assigned to hold the circuit for each county in that 
district for the purpose of trying all issues of fact. 

The justices sit in chambers at various places for the purpose of hear- 
ing common motiors, allowing writs of certiorari, habeas corpus, etc. 

If judgment be had for less than $200 the prevailing party recovers 
no costs, unless the title to lands comes in question (Rev. 890, sec. 268), 
unless he obtains certificate from the justice that the damages were re- 
duced by recoupment or failure of consideration, and that he had reas- 
onable grounds for bringing his action in this court (Rev. 891, see. 273) 
excepting when the parties to the suit in which the amount recovered, 
exclusive of costs, exceeds $100 do not reside in the same county. P. 
L. 1884, p. 29. 

Cases in this court sent down for trial to the Circuit when a jury is 
waived, may be tried in the Cireuit court before the Cireuit judge, by 
consent of parties, either with or without a jury. P. L. 1893, p. 158. 

In cases of escheated land, if parties traverse the inquisition issued 
out of the Court of Chancery the same is handed to this court to be sent 
to the Circuit, where the lands are situated, for trial before a jury. Rev. 
376, sec. 3. Inquisitions in the case of lunacy, idiocy and habitual 
drunkardness, when privilege to traverse is allowed by the Chancellor, 
take a like course. 
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Cases may be certified from the Common Pleas division of the County 
courts of counties of the first and second class, hearing Circuit court 
cases, and the Circuit courts, to this court for its opinion (Rev. 887, sec. 
247; P. L. 1892, p. 224) and questions of law that arise in the Court 
of Chancery are certified to this court for its opivion, Rev. 123, sec, 
99. Questions of fact in divorce and all other cases that arise in the 
Court of Chancery are sent to this court for trial by jury. Rev. 317, 
sec. 18; Rev. 123, sec. 100. 

The justices of the Supreme court, or any two of them, of whom the 
chief justice shall be one, are empowered to appoiut Supreme court com- 
missioners. Rev. 859, sec. 66. These commissioners are empowered 
to take recognizances of bail, affidavits, and depositions to be used in the 
court, and to order judgments to be entered on bond and warrant of 
attorney. 


10. Court of Errors and Appeals, in the last resort in all causes, 


Composition : The Chancellor, justices of the Supreme court and six 
judges specially appointed, or a major part of them. Art. VI, sec. 2, 
par. 1, N. J. Const. The Chancellor is president of this court; in his 
absence the chief justice; but when neither the Chancellor or chief jus- 
tice is present, then the senior in office of the justices of the Supreme 
court, who may be present, is president. Rev. 215, sec. 3. 

The secretary of state is clerk. Art. VI, sec. 2, par. 4, N. J. Const. 

Terms: Three stated terms are to be holden at Trenton on the first 
Tuesday of March, and the third Tuesdays of June and November, re- 
spectively. Special terms, not exceeding two in any one year, may be 
holden as the court may from time to time appoint. Rev. 215, sec. 1 
and see Supp. Rev. 286, sec. 2. 

The time for holding the March term was changed from the second to 
the first Tuesday by virtue of power given in Supp. Rev. 185, sec. 29. 
Jurisdiction: The jurisdiction of this court is purely appellate. 

The jurisdiction was, given to-this court by the commissions and 
instruetions of Queen Anne on the surrender of the'rights of govern- 
ment by the proprietors in 1702; this was confirmed by the constitution 
of 1776, Art. [X, and again by the constitution of 1844, Art. VI. 

It takes cognizance of cases in the Court of Chancery and the Pre- 


' rogative court by appeal from interlocutory orders and final decrees and 


of cases in the Supreme court and Circuit courts by writ of error after 
final judgement. Errors occuring in the course of a trial at the Circuit 
ean only be brought before the Court of Errors and Appeals, upon a bill 
of exceptions taken at the trial. The exception must be to some 
specifice rror in admitting or excluding evidence or in making the 
charge. 3N. J. L. J. 166-67. 
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An attempt was made to give an appeal to this court from the Circuit 
and Supreme court from any order: made on argument on rule .to show 
cause why a new trial should not be granted; P. L. 1885, p. 169, but 
so far asthe Supreme court was concerned this was repealed by P. L, 
1885, p. 209, and so far as the Circuit court was concerned, it was de- 
clared to be unconstitutional in Dodd vy. Lyon, 49 N. J. L. (20 Vr.) 229. 

The ancient test as to the jurisdiction of this court to review the pro- 
ceedings of the lower courts by means of a writ of error has been 
greatly enlarged in this state. . Here it performs a two-fold office, that 
is, all the functions of a writ of error at common law, and in addi- 
tion, many of those of a certiorari. Eames vy. Stiles, 31.N. J. L. (2 
Vr.) 490. 

Mr. Griffith characterizes this as an “‘ assumption of jurisdiction,” 4 
Am. Law Reg. 1179. 

Origin: The origin of this court seems to have been in a tribunal, 
partaking of the nature of the House of Lords and Privy Council in 
England. 

It was provided by the original instructions to the colonial govern- 
ment, that appeals might be had from the courts to the Governor and 
council. Our present constitution, however, provides for this court. 

Appeals: There is no appeal from this court. 

Notes: This court was never deliberately vonstituted as the best for 
the purpose, but it is merely a curious relic of our early history. The 
Chancellor and six judges specially appointed, are simply a survival of 
the colonial Governor and council. ‘The Supreme. court justices were 
added by the constitution of 1844. , For history of the lay element in 
this court see N. J. L. J. 1887, p. 57. For concise statement on prac- 
tice in error see Corbin’s Supreme Court Rules, p. 25. 

Atiantic Crry, N. J. Wma. M. CLEVENGER. 

[TO BE CONTINUED, ] 
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AN ORDINANCE RESPECTING THE SUPREME COURT. 


GEORGE the second by the Grace of God of Great Britan ffrance 
and lreland King Defender of the ffaith &c To All our Loving subjects 
Inhabiting & being with our Province of New Jersey and to all others 
whom it doth and may Concern, Greeting; Whereas it has been repre- 
sented unto our Trusty & well b: loved Jonathan Belcher Esq. our Cap- 
tain General and Governor in Chief in and oyer our Province of Nova 
Caesaria or new Jersey and Territories thereon Depending in America 
Chancellor & vice-Admiral in the same &c. That the times appointed by 
Ordinance for holding our Supreme Court, and our annual Cireuit Courts 
in and for the several and respective Counties of our said Province for 
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Trial of such Causes arising in the said respective Counties as should be 
brought to issue in our said Supreme Court of our said Province have by 
Experience been found to be attended with divers Inconveniencies to the 
Inhabitants of our said Province. And whereas Application hath been 
made to our said Governor and Commander in Chief for Remedy therein 
and we being desirous that the said Inconveniences should for the future. 
be remedied. Have thought fit to ordain and we do hereby ordain & 
direct That our Supreme Court for our Said Province of New Jersey 
shall begin, sit and be held at our City of Burlington at the severall 
times following, (to wit), on the first Tuesday in November and the 
Second Tuesday in May in every Year and also That our said Supreme 
Court for our said Province of New Jersey shall begin sit and be held 
at our City of Perth Amboy at the several Times following, to wit, on. 
the Third Tuesday in March and the second Tuesday in August in every. 
Year, which said Court shall Sit and Continue to be held, on and from 
each of the said days on which it is to begin, daily and every day untill 
the Saturday next immediately following the Tuesday on which itis to 
begin ; when and on which said Saturday our Judges of our said Court 
for the time being or either of them may adjourn our said Supreme Court. 
until the next term; unless they, our said Judges, or either of them 
should upon account of the multiplicity of business then Depending, 
think it necessary and Expedient to prolong the said Term, in all which 
Cases we do hereby further ordain and direct, That our said Supreme. 
Court shall Continue to sit and be holden from the Tuesday (the Com- 
mencement of the said Term) to the Tuesday in the week thereafter, 
both days inclusive: In which court there shall be two return days in 
each of the said Terms or sittings, to wit, on the first Tuesday and the 
Thursday following, or on such other day or days as the Judges of the 
said Court for the time being or either of them in their Discretion shall 
think proper and Expedient to Appoint ; And we do hereby fully im- 
power the said Supreme Court to have Cognizance of to hear, try and 
Determine all Pleas Civil Criminal and mixt. and all other actions, and 
all other actions and suits in Law and Equity as fully and Amply to all 
intents and purposes whatsoever as all or any of our Courts of Kings. 
Bench Comman Pleas or Exchequer, in that part of our Kingdom of 
Great Britain called England have or of right ought to have, and any 
person or persons may Commence and Prosecute any action or suit in our 
said Supreme Court and may by Habeas Corpus Certiorari or any other: 
Legal Writt remove any action suit or Plaint out of any of the respective 
County Courts, Sessions of the peace‘or any other Inferiour Courts de-. 
pending or to be depending & any Judgment thereupon given and to be 
given in any of the said Courts. Provided always that the Commencing 
and Prosecuting any action Suit or Plaint in the said Supreme Court 
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and the Removal of any information or indictment or any cause matter 
or thing to be removed from any of the said County Courts, Sessions of 
the Peace and any other of the said Inferiour Courts, Sessions of the 
Peace and any other of the said Inferiour Courts into the said Supreme 
Court be so Commenced prosecuted removed according to and as near as 
may be agreeable to the Laws in force in that part of our Kingdom of 
Great Britain called England and the Laws of our Province of New Jer- 
sey not repugnant thereto: And we do hereby further Ordain and Direct 
that the office of Clerk of the sd Supreme Court of Judicature shall be 
kept by the Secretary or his Sufficient Deputy at Perth Amboy in the 
Eastern Division and Burlington in the Western Division and. that all 
writts and Process of the Supreme Court for our Province of New Jersey 
shall issue out of either of the said places indifferently and that the 
Courts of Perth Amboy and Burlington shall take Cognizance of such 
Writts and Process accordingly: Nevertheless so that all actions and 
Causes of actions arising in either the Eastern or Western Division of 
this Province are to be tried in and a verdict given by Jurors of that 
Division only in which the Cause of Accon shall Arise as near and agree- 
able to the Laws & Customs & usages of our Kingdom of Great Britain 
as may be, and in whichsoever of the Divisions the venue is laid, there, 
that is to say, the Secretary’s Office of each Division shall the Declara- 
tions Pleas and all other Pleadings in that Cause be filed. And we do 
further Ordain that our Justices of our Supreme Court for the time 
being or either of thew shall annually and every Year go into every 
County in our said Province and there bold a Court for Trial of such 
Causes arising in the several and respective Cointies as are brought to 
Issue in the said Supreme Court, which Causes our said Justices or 
either of them is hereby impowered to hear and Try by Jurors of the 
said County’s and on any verdict in any of the said Counties within our 
said Province Judgment to give at the Supreme Court of Judicature to 
be holden at our City of Perth Amboy for the Eastern Division or City 
of Burlington for the Western Division next after such verdict given in 
any of the said County’s within our said Province of New Jersey, 
Which Courts for tryal of Causes shall be held in our Several Counties 
(except Cape May) for and During a Term not exceeding five days. 
And we do hereby further ordain & direct that the Times and places for 
holding the yearly Circuit Courts in the several Counties of our said 
Province for the Trial of such Cause as aforesaid shall be such as are 
hereafter mentioned, that is to say, That the said Circuit Courts for our 
Counties of Bergen, Essex, Monmouth, Somerset and Morris, shall be 
held at such times in the month’s of Ropheaber or October Yearly and 
such places in each of the said, respective Counties.as our Judges of our 
said Supreme Court for the time being or either of them shall early in 
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the next preceeding Term or at any other time appoint for that purpose 
and that the said Circuit Courts for our County’s of Hunterdon Glouces- 
ter Salem Cumberland and Cape May shall be held at such Times in the 
Month’s of April or May Yearly and at such places in each of the said 
respective Counties as our Judges of our said Supreme Court for the 
time being or either of them shall Yearly in the next preceding Term, 
or at any other Time appoint for that purpose. Provided always and it 
is hereby further ordered and directed, that the Causes arising in the 
County of Cape May shall be tried in the County of Cumberland. And 
we do hereby require and Command our High Sheriffs Justices of the 
Peace, the Mayor and Aldermen of any Corporation within any of our 
respective Counties of our sd Province All Officers Magisterial and Min- 
isterial within our said respective Counties to be attending upon our 
said Justices of our said Supreme Court or any one of them (going the 
Circuit) as well at the times of their or his Coming into and Leaving the 
said respective Counties as also during their stay upon their Circuit 
within any of the said Counties on pain of our Highest Displeasure, and 
of being proceeded against according to Law for their or any of their 
Neglect or Contempt of our Royal Authority & Command hereby Signi- 
fied IN TESTIMONY whereof we have Caused the great seal of our 
said Province of new Jersey to be hereunto Affixed. Witness our 
Trusty and well beloved Jonathan’ Belcher Esqr. our Captain General 
and Governor in Chief in & over our said Province of Nova Caesaria or 
New Jersey and Territories thereon depending in America Chancellor 
and vice Admiral in the same &c at our City of Burlington the first day 
of August in the twenty-fifth Year of our Reign A. D. MDCCLI Let 
the Great Seal of the Province of New J ersey be affixed hereunto. 
J Belcher 
To the Secry of New Jersey. 
Recorded in Liber AAA. of Commissions, pages 313 &e. 





THE STATE, EMILY W. ROEBLING, PROS., ». TRENTON PASSENGER RY. CO.—_THE 
STATE, ELLEN G. GREEN, PROS., v. TRENTON PASSENGER RY, CO. 


Street railway—Electric railway—Abutting owners. 


An ordinance permitting the oceupation of a street by a street railway 
with poles and wires for the operation of the cars by the trolley system 
was attacked as invalid because no compensation had been provided for 
the owners of abutting lands. The court said this precise question had 
been determined in a previous case and without further discussion the 
ordinance was sustained and certiorari dismissed. 

Opinion by Van Syoxun, J. | 
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THE STATE, CAMDEN HORSE RY. CO., ». WEST JERSEY TRACTION Co. 















































Street railways—Traction companies—Ordinance under Act of 1894, = 

In the proceedings carrying to the Supreme court the ordinance wi 

passed by the common council of Camden, October 25, 1894, locating 

the tracks of the West Jersey Traction Company, the Camden Horse 

Railroad Company being the prosecutor, the ordinance is ordered vacated 

and set aside with costs. The court held that authority to locate the track 

of a traction company under the provisions of the act of 1893 to grant 
permission to such a company to construct, maintain and operate a street 

railroad upon the streets of a city under the act of 1894, can only be ex- I 
ercised by the city council after giving the notice required by said acts hele 
and according a hearing to persons interested. The required hearing = 
must be accorded before any step is taken by council in pursuance of “4 
such authority. 

This not having been done, the decision was arrived at without going 

into any of the other questions in dispute. Two other writs brought be- - 
fore the court other ordinances, passed in the same way. They pre- 

sented the same question and having been argued with the case, the 

same result was reached. 

Opinion by Macre, J. th 
rei 
of 

Notr.—The following cases were also disposed of : cu 

In the case of the Excise Board of the city of Trenton v. James Mur- for 

phy, the court held the transfer license illegal. an 

In the case of Howell v. the State, the court decided that a man in- 

dicted for larceny cannot be convicted of embezzlement. The: court thi 
says the convicting of a man of a crime for which he was not indicted is of 
in violation of the constitutional provision that a person must have no- pr 
tice of the criminal accusation against him. qu 
The court decided that suit upon a note can not be brought upon the hu 
last day for paying the same, as the maker is entitled to the whole day es' 
in which to pay the same. The decision was in the case of Sutcliffe v. sh 
Humphreys. ciy 

The following cases were-also disposed of : 

Consolidated Traction Company v. Taborn. Judgment affirmed. di 

Imperial Council of the Order of United Friends v. Emerson, Rule un 

for a new trial made. absolute. an 

The P. R. R. Co. v. The National Docks Company. Judgment af- to 

firmed. : pl. 

The City of Newark against the State, on relation of Frank N. Mc- er 

Donald. Judgment against relator. mS 
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Paterson R. R. Co. v. Campbell. Damages excessive. Campbell 
must accept $3,000, or a new trial granted. 

Clark v. Peters. Judgment of the Essex Common Pleas affirmed, 
with costs. 

St. Clair v. West Hoboken. Assessment set aside. 





—- 


CLARENCE LINN ». WILLIAM H, DAVIS. 
(New Jersey Supreme Court.) 
[Reported for the Journa by Frederick W. Gnichtel.] 


Discovery by debtor—Receiver— Property be reached by a judgment creditor of the 
held in trust.— Where a fand is given to exe-  legatee in satisfaction of his judgment, by 
cutors, to keep invested and pay over the supplementary proceedings under the act 
interest to a legatee during his life,a trust respecting executions. (Rev. p. 393.) 
is created; the income of such fund cannot 

Application for the appointment of a receiver in proceedings supple- 
mental to execution. 

Mr. John Linn for the plaintiff. 

Mr. Wm. H. Davis pro se, for the defendant. 

GummeERrE, J.: The plaintiff recovered a judgment in this court against 
the defendant, and caused execution to be issued thereon, which was 
retarned unsatisfied. He subsequently obtained from one of the justices 
of this court, pursuant to sections 23 and 24 of ‘‘An act respecting ,exe- 
cutions,” (Rev. p. 393), an order requiring the defendant to appear be- 
fore a Supreme court commissioner and make discovery of his property 
and things in action. 

Upon the examination of the defendant, which followed the making of 
this order, no property was discovered excepting an interest in the estate 
of his deceased wife, which the defendant had acquired by virtue of a 
provision in her will which was in the following words: “I give and be- 
queath to my sister Elizabeth, my brother George R. Harris, and my 
husband William H. Davis, the interest on all my real and personal 
estate during their natural lives, and at the death of either of them, their 
share to go to the survivor or survivors, and after their deaths, the prin- 
cipal to be divided equally between my nephews and nieces.” 

The question now presented for consideration is, whether, in this con- 
dition of affairs, the plaintiff is entitled to the appointment ofa receiver 


under the 26th section of the statute above referred to... By the. 23d 


and 24th sections of this. act a judgment creditor, who has been unable 
to obtain satistaction of his judgment by execution, is entitled upon com- 
plying with certain requirements contained in the act, to have a discov- 
ery made by his debtor of the property and things in action which are 
due to him, and also of those which are held in trust for him, provided 
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the trust has been created by, or the property held in trust has proceeded 
from himself; and in case any such property is discovered, then, by the 
26th section of the act, the creditor is entitled to have a receiver ap- 
pointed to take possession of the same, and apply it in satisfaction of his 
judgment. ; 

The insistment of the plaintiff in this case, is, that the provision con- 
tained in the will of the defendant’s wife, for the benefit of her husband, 
is an absolute gift of a legacy to him, and does not create any trust ; that 
it is property due to him from his wife’s.estate, and not property held 
in trust for him, and is consequently chargeable with the payment of the 
plaintiff’s judgment ; and that, therefore, the application for the appoint- 
ment of a receiver should prevail. : 

But this contention, as it seems to me, is without force. The gift to 
the defendant, jointly with the sister and brother of the testatrix, is of 
the interest upon her residuary estate during their lives, and the life of 
the survivor of them. It is true that the will appoints no trustee, 
eo nomine, to hold the residuary estate during their lifetime, but, as the 
income, only, is given to them, they are not entitled to the possession of 
the corpus of the estate. A trust is therefore necessarily constituted for 
the purpose of keeping that corpus invested, and paying over the income 
so long as the three persons mentioned in the will, or any of them, shall 
live ; and, as no person has been designated in the will for the perform- 
ance of this trust, that duty, by implication, falls upon the executors. 
Perry on Trusts, Vol. 1, sec. 262; Wheeler v. Perry, 18 N. H. 311; 
Richardson v. Knight, 69 Me. 288. 

The portion of the interest of this estate, which is payable to the de- 
fendant, being moneys, which proceed from a fund which was created 
by his wife, and which is held in trust by her executors, cannot be 
reached by the plaintiff for the purpose of satisfying his judgment, for 
although the statute under consideration enlarged the powers of courts. 
of law, in subjecting the property of a judgment debtor to the payment 
of a judgment debt, yet it is entirely clear, from a reading of the act, that 
the power of such courts over money and things in action, lield in trust, 
was extended no farther than to trusts created by the debtor himself, 
Frazier v. Barnum, 19 N. J. Eq. (4 C. E. G.) 316; Force v. Brown, 32 
N. J. Eq.-(5 Stew.) 118; Hardenburg v. Blair, 30 N. J. Eq. (3 Stew.) 
645; Lippincott v. Evans, 35 N. J. Eq. (8 Stew.) 553. 

The application for the appointment of a receiver should therefore be. 
denied. . . 

GEORGE ANDREWS ». BENJ. SWARPS, SHERIFF, ETC. 
(New Jersey Supreme Court. Rule entered June 11, 1895.) 


On writ of habeas corpus. 
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Argued before justices VAN SycKet,, Lippincott and Maar. 

Mr. Geo. M. Shipman for petitioner. 

Mr. Wm. A. Stryker for defendant. 

George Andrews was tried and convicted for the murder of his wife, 
in Warren county, at the December term, 1893, and senteuced to be 
executed April 5, 1894. The Governor granted a reprieve and issued 
his warrant, fixing April 19, 1894, for the execution. n the 17th of 
April, 1894, a petition was filed in the U. 8S. Circuit court for a writ of 


‘|’ habeas corpus and denied, and an appeal was then taken to the Supreme 


court of the United States, thus suspending further proceedings in this 
state. 

On February 4, 1895, the U. S. Supreme court affirmed the judge-. 
ment of the Circuit. The date fixed for the execution having passed,, 
the question arose as to whether the Oyer and Terminer of Warren. 
county should re-sentence the prisoner or the Governor issue a new war- 
rant. The question had never been raised in this state and there was no 
precedent. . 

The Governor issued a warrant de novo and the prisoner filed his peti- 
tion for a writ of habeas corpus which was allowed. The argument was 
heard on the 10th of day June and decision reserved. On the 11th the 
following rule was entered : 

‘“‘ The writ in this cause having been returned into court, the produc- 
tion of the body being waived, and the cause having been heard by the 
court, the court doth adjudge that the warrant of the Governor was prop- 
erly issued, and that from the return to the writ and the facts appearing 
to the court, the prisoner is properly in custody and his discharge is re- 
fused.” 

Andrews was subsequently executed. 





—- 


GEORGE E, DORUAS ». MARY A. ARNOLD. 
(Warren County Circuit Court.) 
Contract-~Nudum Pactum—Failure to Perform— Consideration— Statute: 
of Frauds—Non-suit. 
[Reported for Tae Journat by Frederick W. Gnichtel, Esq. ] 
George E. Dorcas brought an action in Warren Circuit against Mary 


A. Arnold to recover damages for a breach of contract. The declaration 


set forth that it was agreed between the plaintiff and defendant that the 

plaintiff should purchase or agree to purchase for himself a hotel property 

in Danville for $5,000, the purchase money to be paid on or about 

March 15th, 1894, and the defendant agreed to loan the plaintiff the 

$5,000 purchase price, and in return the plaintiff agreed to give a bond 

and mortgage upon said property for the $5,000, with interest at five 
14 
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per cent., and also give as collateral and additional security a $1,000 
policy on his life. The plaintiff thereupon entered into an agreement 
with the owner thereof to purchase the hotel property and obtained an 
advance of $500 from Mrs. Arnold, which he paid to the owner to bind 
the bargain. Afterwards the defendant refused to advance the balance 
of the $5,000 and Dorcas failed to carry out his agreement to purchase 
the hotel property. The action is brought to recover damages suffered 
by reason of defendant’s refusal to carry out her agreement, the plaintiff's 
claim being that the price at which the owner had agreed to sell the 
property to him was less than its actual worth, and that on account of 
the failure of the defendant to perform her contract with him he had 
lost the difference between his contract price and the actual value of the 
property. The plaintiff's proofs substantially established the facts as 
stated. The value of the property was stated to be by one witness $6,- 
000; another placed it at $5,000. At close of plaintiff’s case defendant 
moved to non-suit on following grounds : 

First. Because the plaintiff has not proven that he has suffered any 
damages in the case. 

Second. Because the plaintiff has established a contract which is with- 
out any consideration. 

Third. Because the contract is within the statute of frauds; that it is 
for the taking of a mortgage on real estate, which is an interest in real 
estate. 

GumMERE, J.: I have examined this contract, and I think it is with- 
out legal consideration to support it. The law is thoroughly settled in 
New Jersey that a promise to give money, unexecuted, cannot be en- 
forced ; and that is so, notwithstanding the fact that the person to. whom 
the gift is promised has, on the strength of the promise, incurred a lia- 
bility. I do not know that the question now presented has ever come up 
directly before our courts, but 1t seems to me that the same principle 
must apply in the case of a promise to loan money which applies in the 
case of a promise to give. 

A promise to loan money is a promise to give money for a limited 
time, upon the agreement on the part of the person to whom the money 
is to be given to return it at the expiration of that time. The payment 
of interest is a mere incident which would follow the loan; even in the 
absence of an express contract the law would require the peorson to pay 
interest. The fact that the person agrees to accept the loan is not a con- 
sideration for the loan any more than it is a consideration for the making 
of the gift. I hold that the contract is nudum pactum, and that being so, 
of course I must grant the motion to non-suit. I may say here, that I 
have no recollection of any evidence having been offered in this case to 
the effect that the plaintiff has not in fact become the owner of the prop- 
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erty which he contracted to buy; and.unless he was prevented from 
completing his purchase, there could have been no damage resulting 
from the failure of the defendant to perform in any event... But I do 
not put the decision on that ground; it is not. neceseary, for I think on 
principle it must be that this contract cannot be enforced. .It is a mere 
voluntary promise to loan money and is resecindable at any time before 
execution. 
I grant the motion to non-suit. 





ABSTRACTS OF COURT OF ERRORS DECISIONS. 
(June. Term, 1895.) 


WEST JERSEY TRACTION CO, v. CAMDEN HORSE RAILROAD CO., CAMDEN HORSE 
RAILROAD CO. v. WEST JERSEY TRACTION CO. 


Street Railways—Traction Companies—Highways—Municipal Consent 
—Township Committee— Evidence. 


The case, as stated by Dixon, J., was as follows : 

On June 21, 1893, the West Jersey Traction Company filed a bill of 
complaint to restrain the Camden Horse Railroad Company from con- 
structing a street railway in the township of Stockton, Camden county, 
from the bridge over Cooper’s creek, which divides the township from 
the city of Camden, along State street to Fourth street, and along Fourth 
street and the river road to the line between Stockton and Pensauken 
townships. The Traction Company based its claim upon the ground 
that by certain proceedings, stated in the bill, it had become invested 
with an absolute and exclusive right to lay its tracks along said streets, 
and that the construction and operation of a railroad thereon by the Cam- 
den Company would be an invasion of the complainant’s right and would 
cause the complainant irreparable injury. 

The Camden Railway Company. then filed bills, the objects of which 
were to enjoin the Traction Campany and Stockton township from inter- 
fering with the construction of its railroad on Fourth street. The causes 
were heard together, and resulted in decrees dismissing the Traction 
Company’s bill and granting the Horse Car Company the relief prayed 
for. 

The opinion of the Court of Errors sustains these decrees. The fol- 
lowing is the syllabus prepared by the court : 

1. The special act of March 11, 1872 (P. L. 1872, p. 512), which au- 
thorizes the Camden Horse Railroad Company to build a railroad or rail- 
roads on ‘‘any public road or highway extending from the city of Camden 
into the county of Camden,” does not empower the company to build a 
railroad upon a public highway no part of which touches the city of 
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Camden; but does empower it to build more railroads than one upon 
the highway mentioned in the act. 

2. A municipal consent to the laying of “‘a street railroad” in and 
along the streets of the municipality, is not a consent to the laying of 
two distinct railroads. 

3. When a statute requires the consent of the township committee to 
legalize the laying of a street railroad in the township, it is necessary 
that the consent should be given when the members of the committee or 
a majority of them are assembled in corporate meeting. 

4. The declarations of individual members of a township committee 
are not legal evidence to prove prior acts of the corporate body, nor is 
the public estopped by such declarations. 

5. Under the Traction Companies Act of March 14, 1893, a munici- 
pal consent to “the location of tracks” is invalid, if it does not define 
the position of the tracks in the street. 

6. Under the act of March 1, 1893 (P. L. 1893, p. 144), the consent 
of the township committee is necessary to legalize the construction of 
street railroads in any township. 

7. If a company has legislative power to build a railroad on a desig- 
nated street, provided the municipal authorities consent thereto, and it 
commences to build such railroad without municipal consent, the munici- 
pal authorities cannot grant to another company the exclusive right to 
build a railroad in that street without giving to the first company notice 
and an opportunity to be heard. 

Opinion by Drxox, J. 

Mr. Thos. E. French and Mr. Lindley M. Garrison for the Traction Co. 
' Mr. E. A. Armstrong and Mr. Thos. N. McCarter for the Horse Rail- 
road Co. 





STATE OF NEW JERSEY v. CHARLES T. PARKER ET ALS. 
Discharge of mortgage—Assignment— Duty of County Clerk. 
When a certificate of the discharge of a mortgage, duly executed by 
the executors of the mortgagee, is presented to a county clerk, he is not 
bound to search for ‘assignments of the mortgage before he makes the 
statutory entry of discharge on the record. 
Opinion by Rep, J. 





ALEXANDER DYE WORKS v. WILLIAM RONFOSSE. 


. Negligence— Master and Servant. 
William Ronfosse was employed by the Alexander Dye Works to hang 
silk in the drying room. The silk was festooned over rails near the ceil- 
ing, about sixteen feet from the floor. For this work the company fur- 


nished a ladder ten feet high, the platform of which was guarded upon 
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three of its sides by a low wooden railing. From this platform Ronfosse 
fell and injured himself. His testimony and his conténtion is, that the 
railing gave way under ordinary pressure, owing to conditions which 
inspection and repair would have remedied. The defendants insisted 
that both in law and in fact the risk and the negligence were the plaintiff’s. 

We have examined the assignments of error in connection with the 
record and the bills of exception, and find no legal impropriety in the 
trial below, either in what the court did, or in what it refused todo. The 
case called for the application of the ordinary rales concerning the rela- 
tion of master and servant. The facts to which the rules were applied 
were unusual and fairly susceptible of a construction that would lay the 
blame at the plaintiff’s own door. The failure of the jury to take this 
view of the facts is the real ground of complaint. There being no legal 
error, the judgment is affirmed, 

Mr. James Parker for the plaintiff. 

Mr. Wm. D. Tyndall for the defendant. 

Opinion by Garrison, J. 





LEWIS C, POTTER, ET UX. v. ARTHUR E. BERRY, GUARDIAN, ET AL. 


Equity surisdiction—Lunatic—License to occupy land —Promise to devise. 

A person of advanced years devised certain lands to his daughter, and 
informing her and her husband of the fact, put them in possession, stating 
that he desired them to hold the property during his own life; a few 
years afterwards, the father having become a lunatic, his guardian noti- 
fied his daughter and her husband to yield up the premises: held, that a 
court of equity would protect the daughter and her husband in their pos- 
session, thus giving effect to the purpose of the father as expressed dur- 
ing his sanity. 

Messrs. Strong & Sons for the appellants. 

Mr. Ephraim Cutter for the respondents. 

Opinion by Brastey, C. J. 





ALBERT ROLL ET AL. v. ADAM REA. 


Conveyances—Deed—DPelivery— Record — Notice — Chancery decrees as 
judgments—Evidence—Charge to jury. 


1. Under the testimony in this case see Roll v. Rea, 52 N. J. L. (21 
Vroom) 264, the question, whether a certain deed had been delivered, 
was one of fact for the jury. 

2. There is not, in favor of persons who have themselves never exer- 
cised ownership, any presumption of law, that the title conveyed by 1 
deed to another person, under which no entry was made during more 
than twenty years, has been extinguished. 
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3. After a cause has been summed up to the jury, it is too late to 
object that secondary evidence of the contents of a deed was admitted 
without sufficient proof of search for the original. 

4. The proviso in section 56 of the Chancery act (Rev. p. 113) ap- 
plies to decrees for deficiency in foreclosure suits. 

5. In order to avail themselves of the statutory provision, that an un- 
recorded deed shall be void against judgment creditors not having notice 
thereof. Persons holding a chancery decree must bring themselves 
within the term of that proviso. 

Judgment affirmed. 

Opinion by Drxon, J. 





NEWARK PASSENGER RAILWAY CO. v. JOHN KELLY. 


Supreme and Circuit eourts—Jurisdiction af Circwit judge under act of 
March 9, 1893—Constitutional law. 


A Supreme court issue was tried at the Essex County Circuit before 
the Circuit judge by consent of parties in pursuance of the act of March 
9, 1893, providing for the appointment of Circuit judges. 

After a verdict of $12,000 for the plaintiff, a rule to show cause was 
obtained and a new trial was granted unless the plaintiff would aceept 
$7,000. This was done and judgment was entered for that amount. A 
writ of error was then taken by the defendant, assigning for causes of 
error that it appeared by the postea and judgment that the cause had 
been tried before the Circuit judge and a jury, and that the damages had 
been assessed by a Supreme court justice upon the report made by the 
Circuit judge of the result of the trial before him. 

It was insisted that the Circuit judge had no jurisdiction to try Su- 
preme court issues before a jury even by consent, and that if, as ap- 
peared by the form of the postea, the trial did in theory take place before 
the Supreme court justice, the statute could not give him power to try a 
case on the mere report of a jury trial held by a man not a judge of the 
court. It was also argued that the trial was not according to the course 
of the common law, and that parties were deprived of the benefit of ex- 
ceptions, since the report of the Circuit judge was declared to be conclu- 
sive evidence. - 

Mae, J., in delivering the opinion of the court said there was no 
error in permitting parties, by their consent, to recognize a jarisdiction 
in the Circuit court to try an issue in the Supreme court, and that the 
determination of the Circuit court upon that issue should be conclusive 
evidence in the Supreme court. Assumiug it to be true that the party 
was deprived of his bill of exceptions, he said he found no right of the 
party violated. Any party might permit errors in the course of a trial 
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to pass unchallenged, if he desired to doso. He might therefore consent 
to a mode of trial which might deprive him of an oportunity to except or 
to have a review of such exceptions otherwise than by a rule to show 
cause, which the act of 1893 provides for. Such legislative permissions 
as are found in this act remov” no safeguard of the rights of individuals. 
If any one is thereby deprived of a right it is with his consent. Every 
right may be preserved by a refusal to consent. 

The syllabus of the opinion is as follows : 

The provision of section 3 of the act supplemental to an act entitled “ an 
act relative to the Supreme and Circuit courts, approved March twenty- 
seventh, eighteen hundred and seventy-four, and also for the appoint- 
ment of three judges to hold said Circuit courts, and to define their pow- 
ers,” which act was approved March 9, 1893, (Laws 1893, p. 158) are 
not obnoxious to any constitutional prohibition. 

Opinion by Maate, J. 

Mr. Edward Q. Keasbey and Mr. Joseph Coult for plaintiff in error. 

Mr. Samuel Kalisch for defendant in error. 





ISAAC DE HART v. WILLIAM 8S. CREVELING, 


When the question is whether a surrender of a lease has occurred by 
operation of law the statement of the landlord that he should look to the 
substituted tenant for a certain item of rent that would not be due from 
him as assignee, is competent evidence, and if overruled will constitute 
error in law. 

Mr. Martin Wyckoff, for plaintiff in error. 

Mr. H. A. Fluck, for defendant in error. 

Opinion by Brastey, C. J. 





WM. MILLS ET AL. ». JOHN BAIZLEY. 
Sales—Abatement of Price—Recoupment— Damages. 


Memorandum per curiam. Baizley, the defendant, sold to the plaintiffs 
an ice machine for $2,200, on which the plaintiff paid $1,000. The 
plaintiffs brought suit to recover back the thousand dollars paid on the 
contract price and added a count to their declaration, claiming damages 
because the machine was not as the vendor contracted it shoald be. 

The defendant claimed, by way of set off, the balance of the contract 
price. 

The proceedings below were somewhat irregular. If the vendors had 
sued for the price of the machine the purchaser could have recouped 
any damages he sustained by reason of defects in the machine. The 
plaintiff in this case is the purchaser who sought to recover the money 


he paid, and also damages. 
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The issue tried was substantially the same as if the vendors bad been 
plaintiffs. 

The court left it to the jury to find whether vendors agreed that the 
machine should produce certain results. 

There was no sufficient proof of damages. 

The verdict was for the defendant for the balance of the contract 
price, and the jury must therefore have found that the vendor made no 
‘such guarantee of the machine as purchaser claimed, in which event the 
purchaser was not entitled to any rebate in the price. 

The judgment below should be affirmed. 





MARTIN CONWAY ». CHARLES 8. FURST. 
Negligence—Master and Servant—Dangerous Employment. 


This suit was brought by Conway against Furst, his employer, to re- 
«cover damages for an injury. 

Conway was employed as watchman in the store of defendant. The 
store was opened in October, 1893, but was not then completed. The 
plaintiff was injured on December 3, 1892, in the evening after the store 
had been closed, by falling down an elevator, and Conway knew that 
the elevator was not finished and that mechanics were still working upon 
it hastening its completion. He knew also that no doors had yet been 
put in the elevator to protect any one from stepping into the shaft and 
falling to the floor below. 

The rule is well settled that where an employment is attended with 
danger of which those who enter into have notice, they cannot, if in- 
jured, recover compensation from their employer. 

The plaintiff took the risk which was incident to the conditions which 
he knew existed there when he was injured, and for the reasons stated 
the judgment which was against Conway must be affirmed. 

Mr. W. B. Gilmore for plaintiff. 

Messrs. Wallis, Edwards & Bumstead for defendant. 

Opinion by Van Syck.e, J. 





FERDINAND P. PEPIN, EX’R, v. THE CITY OF ELIZABETH. 


Charter of Elizabeth—Assesments— Award of Damages. 


1. According to the charter of the city of Elizabeth (P. L. 1863, p. 
109) a person in whose favor an award is made for damages caused by 
opening a street through his land, may sue the city for the sum awarded 
and interest from the date of the award. 

2. By force of the supplement'to the charter aforesaid, April 4, 1873, 
(P. L. 1873, p. 778) if an assessment for benefits accruing from the 

opening of a street be levied upon the land of an owner, in whose favor 
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een 





an award for damages caused by the opening had previously been made, 

the amount of the assessment becomes at once a payment pro tanto of the 

the award, and the assessment is thereby extinguished if it did not exceed 

the sum awarded and interest. : 

3. Under section 17 of the supplement above cited the city comp- 

‘act troller cannot defeat a lawful claim against the city without the claim- 

no ant’s consent, beyond the amount of the city’s lawful counter-claim. 16 
the N. J. L. J. 315 reversed. 


Mr. Coult for plaintiff. 
Mr. Connolly for defendant. 
Opinion by Drxon, J. 





JERSEY TRACTION COMPANY v. HARRY BRABBAN. 
Error—Charge to jury—Ezxpert testimony. 





"e= 
1. Inaccurate statements in a charge which clearly appear to be in- 
he capable of producing injury to the party complaining of them, are not 
he grounds for reversal, 
re 2. To justify the admission of expert evidence, the subject must be 
at one not within common knowledge, and the witness offered mast appear 
n to be possessed of special knowledge concerning the subject. [The tes- 
n timony related to the use of artificial limbs, and the witness was a manu- 
d facturer of such limbs. ] 
Mr. Edward Q. Keasbey for plaintiff in error. 
h Mr. Samuel Kalisch for defendant in error. 
\- Opinion by Maatr, J. 
h FRANCIS DUFFY v. JOSEPH M. SMITH. 
d Fraudulent misrepresentations—Damages—Sale of corporate stock. 


1. Where one by fraudulent representations induces another to pur- 
chase corporate stock as an investment, the loss which the purchaser 
suffers by retaining the stock, under the belief that the representations 
are true, is chargeable against the wrong-doer, such loss being presump- 
tively within his contemplation at the time of eommitting the fraud. 

2. In such cases, the market price of the stock, while the fraud is still 
operative upon the conduct of the purchaser, is unimportant. 

Messrs. Depue and Parker for plaintiff. 

Messrs. Coult and Howell for defendant. 

Opinion by Dixon, J. 





AVON BY THE SEA LAND AND IMPROVEMENT CO. v. MAYOR AND COMMON 
COUNCIL OF THE BOROUGH OF NEPTUNE CITY. 


Street Railways—Location of tracks— Municipal consent. 
1. The supplement to the street railway companies act, which was ap- 
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proved March 24, 1890 (P. L. 1890, p. 113), does not empower munici- 
pal authorities to grant a right to locate tracks, without giving the notice 
and requiring the consent prescribed in section 8 of the original act (P. 
L. 1886, p. 185). 

2. After the allowance of a writ of errtiorari, the right of the prose- 
cutor to prosecute the same will be assumed, in the absence of proof to 
the contrary. 

Mr. Hartshorne for prosecution in cert. 

Mr. Patterson for defendant in cert. 

Opinion by Dixon, J. 





GEORGIANA MANLEY v. JOHN J. MICKLE. 
Equity—Effect of Decree—Deficiency— Amendment. 


The owner of land put a mortgage upon it and then sold and conveyed 
the equity of redemption. In a foreclosure bill it was claimed that by 
forcing the purchase of the property so encumbered, the grantee of the 
mortgage became liable for the deficiency in case a sale of the premises 
did not produce a sum sufficient to pay the claim of the complainant. 

Held, that the decree establishing such liability in the grantee, al- 
though erroneous, was conclusive, so long as it remained unreversed. 

On petition of the mortgagor such foreclosure bill was permitted to be 
amended in order to show that when he conveyed the equity of redemp- 
tion his grantee stipulated to pay the money secured by the mortgage, 
and that such fact had been omitted from the bill from inadvertence. 

Mr. James H. Van Cleef for appellant. 

Mr. H. H. Wainright for respondent. 

Opinion by Beastey, C. J. 





CATHARINE SCHNITZIUS v, WILLIAM T. BAILEY ET AL. 
Water Course—Injunction Against. Obstruction. 

The complainant and defendant were proprietors of adjoining tracts 
of land between which Jay a lane that afforded the principal access 
to the complainant’s dwelling. An ancient water course extendel 
through the complainant’s land across the lane into the defendant’s land. 
The defendant obstructed this water course, and thereby in time of heavy 
rain or melting snow the water was backed up over the lane so as to 
render it impassable and seriously interfered with the complainant’s com- 
fort in the occapation of her dwelling. Held, on final hearing, that there 
was a proper case for injunction. 

Mr, Westcott for complainant. 

Mr. French for defendant. 

Opinion by Dixon, J. 
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NORTH HUDSON CO. RAILWAY CO. »,. FLANAGAN, 


Street Railways—Limitation of Action Against Railroad Company— 
Trial of Circuit Case in Common Pleas—Contributory 
Negligence—Non-suit. 


The supplement to the act concerning railroads and canals (Sup. to 
Rev. p. 824, sec. 9) which requires every action for injuries caused by 
the wrongful act, neglect, or default of a railroad corporation to be com- 
menced within two years after the action shall have accrued, does not 
apply to street railway companies. 

Where a cause, which has been commenced in the Circuit court, is 
sent to the Court of Common Pleas to be tried, by virtue of the provis- 
ions of the act of March 23, 1892 (P. L. 1892, p. 24), and the trial actually 
takes place in that court, without objection being made by either party, 
the losing party cannot thereafter challenge the jurisdiction of the Pleas, 
provided that court had jurisdiction of the subject matter of the suit, for 
by going to trial without objection he has submitted himself to the juris- 
diction of the court. 

A non-suit should be ordered when it appears from the plaintiff's own 
showing that he contributed by his own carelessness to the happening of 
the accident by which he was injured; or when it appears that the acci- 
dent was not the result of any wrongful or negligent act on the part of 
the defendant or of its employees. 

Mr. George Holmes for plaintiff. 

Mr, Thomas F. Noonan, Jr., for defendant. 

Opinion by GumMMeERrE, J. 





PENNSYLVANIA R. R. CO. ET AL, v, NATIONAL DOCKS AND N, J. CONNECT- 
ING RAILWAY CO, 


Condemnation of Lands—Effect of Tender ef Amount of Verdict which is 
afterwards set aside. 


Appeal from an order of the Chancellor directing the issuing of a pre- 
liminary injunction. 

1. The verdict of a jury, upon an appeal from an award of commis- 
sioners fixing the compensation to be paid to a land owner for the tak- 
ing of his land by eminent domain, ceases to be a criterion of the value 
of such land after it has been set aside. 

2. The tender, to a landowner, of the amount of a verdict which is 
afterward set aside, and the payment thereof into court upon his refusal 
to accept the same, is not the making of that just compensation which 


- the constitution requires as a pre-requisite to the taking of private prop- 


erty for public use, and does riot entitle the condemning party to enter 
upon and take possession of the land which it seeks to acquire. 































220 THE NEW JERSEY LAW JOURNAL. 


3 A preliminary injunction will never issue where the right of the 
cojuplainant depends upon an unsettled question of law. 

4. An order or decree which absolutely and finally disposes of every 
matter which is involved in the cause can only be made upon final hearing. 

Mr. James B.Vredenburgh and Mr. Richard V. Lindabury for appellants. 

Mr. Charles D. Thompson and Mr. Gilbert Collins fcr respondents. 

Opinion by GummeRrr, J. 





SETH L. JENKINS v. GUARANTEE TRUST AND SAFE DEPOSIT CO. 
Will of personal property—Conflict of laws—Law of domicil applied. 

On appeal from a decree of the Court of Chancery, advised by Vice- 
Chancellor Pitney. 

M. by a will, made five days before her death, gave to the Presby- 
terian Hospital a legacy of $5,000, and directed it to be paid out of her 
residuary estate, which consisted of certain lands situated in this state. 
The testatrix, at the time of her death, was a resident of and was domi- 
ciled in the state of Pennsylvania, and the Presbyterian Hospital was a 
Pennsylvania corporation. By a statute of that state any testamentary 
gift to a body politic, or to any person, in trust for religious or charitable 
uses, is void, unless the will be made at least one calendar month before 
the decease of the testator. Held, that the validity of such legacy, be- 
ing a gift of money, is to be determined by the law of the domicil of the 
testatrix, notwithstanding the fact that it is necessary to sell lands in this 


state for the payment thereof ; and that. consequently, it is void by force - 


of the Pennsylvania statute. 

Mr. Edward H. Dudley and Mr. Wm. H. Bennett and Mr. John Spar- 
kawk, Jr., of the Philadelphia bar, for the appellants. 

Mr. Wm. P. Grey and Mr. Arthur Biddle, of the Philadelpia bar, for 
the respondents. 


Opinion by GumMerE, J. 





ROBERT L. BARBER v. WEST JERSEY TITLE AND GUARANTY CO, 


Records of county— Right to search—Business of title companies—Man- 
damus—Injunction. 

1, Every person has the right of access to the public records of the 
county clerk’s office, without the payment of fees to the clerk, to examine 
any title in which he is interested, subject to reasonable rules and regu- 
lations. 

2. The respondent has the same right of access to the records when 
employed to examine and guarantee the title to a particular piece of 
property, but has not the right to occupy the office of the clerk for the 
purpose of making an abstract of the records in order to set up and 
establish a rival business of the clerk. 
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Mandamus is the proper remedy to enforce such right. 

Mr. D, J. Pancoast for appellant. 

Mr. Thomas French and Mr. F. W., Stevens for respondent. 
Opinion by VAN SycKeEL, J. 

Maat, J., dissented. 





HARVARD LAW SCHOOL—HONORS TO DEAN LANGDELL. 


Some six hundred graduates of the Harvard law school assembled im 
Cambridge on June 25 to do honor to Prof. Langdell at the close of his. 
twenty-fifth year as Dean of the faculty. They came to testify to their 
personal affection for him and to their appreciation of the distinguished 
services he has rendered to the science of jurisprudence and to the cause 
of legal education. It was he who introduced, when he first came to the 
school in 1870, the method of teaching law which has now been generally 
adopted in the best law schools in this country and in England—the 
method of seeking for legal principles and studying their development. 
and application in a series of carefully selected cases. 

Beginning with an early case and following the series down to the 
present time the student is taught to see for himself the origin and growth 
of the principles underlying an important. branch of the law, and so he 
learns that the common law is in truth the application of principles and 
not merely a body of rules ready made, and he is able to apply the same 
methods for himself to all branches of the law and to every legal question 
that may arise in his practice at the bar. 

The Harvard Law School Association made their quinquennial meeting 
the occasion of this tribute to Prof. Langdell and invited Sir Frederick 
Pollock, Corpus professor of jurisprudence at Oxford, to deliver an. ad- 
dress. The address was delivered at the Sanders theatre in the presence 
of the Chief Justice of the United States and Justices Gray and Brown, 
Justice Holmes of the Supreme Judicial Court of Massachusetts, the 
members of the law faculty and five or six hundred lawyers. 

Sir Frederick spoke of the unity of the bar in England and America He 
said he was more at home as a lawyer in America than in Scotland. 
We are not only of one speech but of one rule; we talk freely of our 
law, our common law. This fact, though so simple, he said, was one of 
the wonders of history and may not be without philosophical bearings. 
It goes to show that the law is not as a certain mechanical school would 
make it, “an affair of bare literal precepts, but is the sense of justice 
taking form in peoples and races. The law of our English speaking com- 
monwealths on which the sun never sets, is one law in many varieties, 
not many laws which happen to resemble one another in several particu- 
lars.” He spoke of the persistence of the unity of the common law on 
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both sides of the Atlantic in spite of the shock of the political separation, 
and said that without this it never would have been known how deep and 
firm is the organic unity of our legal institutions aad science. 

Referring to Prof. Langdell’s methods of teaching he said; ‘‘ Mr. 
Langdell has insisted, as we all know, on the importance of stadying law 
at first hand in the actual authorities. I am not sure whether this is the 
readiest way to pass examinations, that is.as the questions and the ex- 
aminers may be. I do feel sure that it is the best way if not the only 
one, to learn law.” 

In closing he expressed the hope that the unity of the law in England 
and America would grow closer and closer, and suggested that to this 
end some way might be devised of having the highest court of the one 
country obiain the opinion of the highest court of the other on questions 
of great importance in legal principle, and so we might “live in hope of 
our system of judicial law being confirmed and exalted in a judgment 
seat more than national, in a tribunial more comprehensive aud more 
august than any the world has yet known.” 

The address was thoughtful, suggestive and scholarly. After the ad- 
dress there was a dinner in the gymnasium. Mr James T. Carter pre- 
sided, and speeches were made by Mr. Carter, Dean Langdell, Sir Fred- 
erick Pollock, Mr. Justice Gray, Mr. Justice Brown, Mr. Justice Holmes, 
Mr. Joseph H. Choate, Mr. Kurino, the Japanese ambassador, Presi-. 
dent Eliot and Mr. Charles J. Bonaparte. Mr. Eliot announced that 
Prof. Langdell would retire from the office of Dean, retaining one of his 
courses of lectures and giving himself time to prepare for publication 
much material that he has been collecting. 

It is understood that Prof. James Barr Ames of the class of 1871, is to 
be the Dean. 





EDITORIAL NOTES. 





THe LEGISLATURE passed over the Governor’s veto an act repealing 
the act of March 12, 1880, relating to acts and joint resolutions in the 
hands of the Governor after the adjournment, and providing that no act 
remaining in his hands not approved on the final adjournment should be- 
come a law unless he should deliver it to the secretary of state within 
twenty days. It isvery doubtful whether any act could extend or limit the 
Governor’s power over bills after the adjournment, but under this act the 
governors have been in the habit of approving within thirty days after 
adjournment acts passed within five days before. The President of the 
United States signs all bills before congress adjourns, and all bills passed 
within ten days before the adjournment and not signed before the ad- 
journment fail to become laws. The Governor, in his veto message, said 
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the act of March 12,1880, had always been regarded as unconstitu- 
tional, and yet he vetoed the repeal of it as an attempt to limit the power 
of the executive. Whether the act was constitutional or not the repeal 
of it certainly cannot be unconstitutional. The only effect of it is to 
leave the constitution to speak for itself. The meaning and effect of 
this clause of the constitution and of the statute now repealed are dis- 
cussed by the late A. Q. Keasbey in an article in this magazine, en- 
titled ‘‘ Executive Control over Legislation,” 15 N. J. L. J. 116. 





THE Acts of the adjourned session of the legislature were for the most 
part passed in pursuance of the suggestions of the senate committee of 
investigation. They are acts abolishing offices, reducing salaries, regu- 
lating fees, making appropriations and repealing the provisions for pub- 
lishing the laws in the newspapers and in the New Jersey Law JourNAL, 
This last act does not take effect until October 1, 1895, and we are there- 
fore authorized to complete the publication of the acts of the present ses- 
sion and the acts of the adjourned session will appear in the present 
number with an index. 

We know that the publication ofthe Jaws inthe LawJourNaL has been 
usefultothe bar, and weshall besorry to be obliged to discontinue it, but the 
legislature has thought best to repeal the act of 1881, relating to the 
New Jersey Law JourNat as well as the acts providing for the publi- 
cation of the laws in the newspapers. The cost of this publication had 
become intolerable, and the new plan adopted will furnish the laws 
promptly to all who ask for them. They are to be printed from week to 
week and sent from day to day to county and city clerks for distribution. 
Twenty-five thousand copies are to be printed, and ten thousand of these 
are to be reserved for binding at the end of the session. .No provision 
is made for indexing, but there is an old law authorizing the secretary 
of state to pay one hundred dollars for thisservice, and if a competent man 
is employed, there is no reason why the official edition of the laws should 
not be provided with an index as least as good as that furnished by the 
New Jersey Law Journat during the last fifteen years. 





MISCELLANY. 


RULE OF THE SUPREME COURT. ; together with a citation of all the authori- 
(ADOPTED JUNE TERM, 1895.) ties to be used in the argument. 





In all cases upon the paper to be orally 
argued at bar, each party shall, at the com- 
mencement of the argument, furnish, in 
type, six copies, for the use of the court, and 
one copy to each of the opposite counsel, 
of the points upon which he means to rely, 





June 10, 1895. 
BOOK NOTICES. 





AMERICAN RAILROAD AND CORPORATION 
Reports. Being a collection of the Cur- 
rent Decisions of the Courts of Last Re- 
sort in the United States pertaining to 
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the Law of Railroads, Private and Munici- 
Corporations including the Law of 
nsurance, Banking, Carriers, Telegraph 
and Telephone Companies, Building and 

Loan Associations, ete., ete. Edi and 

annotated by John Lewis, author of “A 

Treatise in Eminent Domain in the 

United States.” Volume X. E. B. 

Myers and Company, Law Publishers, 

Chieago, 1895 

This is the tenth volume of this series of 
reports, and contains a well selected collec- 
tion of important cases, 

The subject of corporation law and especi- 
ally that class of cases in corporation law 
whieh have become current in everyday 
life, are of so great an importance that to 
the busy practitioner a system of reports 
such as this is of the greatest value. The 
cases which have occured during the period 
which is covered by each volume, and which 
are not reported in full, are mentioned in 
one way or-another in the notes which oc- 
cur at the end ofeach. Among the notes of 
special importance in this volume are the 
the following, viz; on the right to lay out 
streets across railroad tracks and through 


railroad yards, grounds or buildings, and the 


measure of damages; the distinction be- 
tween street railroads and commercial rail- 
roads, as respects the use of streets; the 
effect of narrowness of street upon its use 
by a railroad; other sections of importance 
in connection with street railroads, such’ as 
the rights of abbutting owners, and change 
of grade of street, ete; telegraph and tele- 
phone poles and wires in streets; what is 
public policy; definitions; historical view 
of cases and doetrines in reference to re- 
straints of trade, (this note covers sixty- 
four pages of finely printed matter); injur- 
ies to children playing or being about the 
cars, yards or track of a railroad; agree- 
ments, trusts and combinations to control 
prices, production or supply, prevent com- 
petition or monopolize trade. 


Hanp Book or CrimMrinaL Procepurr, by 
Wm. L. Clark, Jr., author of Clark’s Hand 
Book of Criminal Law and Clark’s Hand 
Book of the Law of Contracts. St. Paul, 
Minn., West Publishing Co., 1895. _ 


This volume, of over 650 pages, is the 
second work by the same author on kin- 
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dred subjects, the first being his Hand Book 
on Criminal Law. The present volume is” 
very like the former work both in the 
clearness and conciseness with which the 
subject is treated and the. method of divis- 
ion, The work consists of 15 chapters, 
under which move than 223 distinet topics 
are treated, and under each of which a great 
many decisions have been cited. . Among 
these decisions we find many of very recent 
date. The work is divided into the follow- 
ing chapters: Jurisdiction ; Apprehension 
of persons and property; Preliminary ex- 
amination, bail and commitment ; Mode of 
accusation, time of prosecution, nolle prose- 
qui or withdrawal; Pleading, accusation; 
Pleading and proof, variance, conviction. of 
minor offense; Motion to quash, arraign- 
ment, demurrer and pleas of defendant; 
Trial and verdict; Proceedings after ver- 
dict ; Evidence; Habeas corpus. 

To the profession interested in criminal 
procedure this volume should be of value, 
Diesest oF InsuRANCE CASES, embraci 

the Decisions of the Supreme and Cireuit 

Courts of the United States, of the Su- 

preme and Appellate Courts of the va- 

rious oo ari foreig —— u 

‘oints in . , 

Stuaed Sein ie) en, SA tees 

Affecting Fraternal Benefit Orders. Ref- 

erence to Annotated Insurance Cases and 

leading articles in law journals on in- 

surance, for the year ending October 31, 

1894, By John A. Finch. Indianapoliss, 

The Rough Notes Co., Publishers, 1894. 


This is the seventh annual issue of this 
digest, and from the number of pages 
and the largeoincrease of cases cited and 
digested, it indicates the great increase and 
importance of insurance law and litigation. 

We have heretofore commended this lit- 
tle work, and we can only add to what we 
have said heretofore, that it seems to us to 
be one of the best digests of current in- 
surance law issued. The cases cited in the 
body of the digest cover 182 pages of closely 
printed matter. Under the sub-headings 
are accident insurance, fire insurance, fra- 
ternal benefit orders, life insurance, marine 
insurance, and a collection of genera] cases 
under the head of miscellaneous. The in- 
dex has been carefully prepared and is full, 
and seems to be complete. 








